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DISCIAIMEr —

SINISHSINOL advice., Readersishould not act solely on the basis; ofi the
IEEHEIRCORtEINECNARISEPIESERlatGRNItEms  HEEInNale genesal
COIIMIENLS only: and do not constitute or convey advice. Also,
CIidNGES N legislation may: occur quickly. We therefore recommend

thetiellis formall advice be sought before acting in any of the areas
r“ovm ediini this presentation.

o —

J%d e'McCIure (03) 5244 6890

== -"'ﬂ noil: KIcEIUré@davidsons.com.au
_...--—"_.-...._
e e ™

= Steven Skoglund (03) 5244 6805
Email: stevens@davidsons.com.au

= —"
g —

® Stephen Wight (03) 5244 6803
Email: stephenw@davidsons.com.au
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ILOEUCUION:

LIUGEUCLION

ATC Pl Update

SO; EPUrpose Test
SIS ACt Requirements
_ nvestment Strategy

W Investment Restrictions
8" Contributions
e Access to Benefits
® Record Keeping
e Audit Reguirements

—l—l'.'
P
-
—
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Rthedtction: .

SNEONRLRLBEI EdUcation: PROCESS

SWAGSISEElIEALS ULilize the Wenefits of Selir Managed
SUPER FURAS
SSVASSiSt clients understand their responsibilities as Trustees of
I SelifVianaged Superannuation Funds

— Compliance

__}_- ' = Investment options
S e — Control & Estate Planning

— —
—
—_ —"

= S ATO / Treasury / Government Review
— [rustees understanding of responsibilities
— Protection of retirement savings
— Regulation / Education of Trustees

E e
—
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ILOEUCUION:
NeSHOEINCH-Compliances.

SINES & Penalties
SWPISPoSal /- realization off assets
SBEcomIing a non-complying fund

B 911659 tax on taxable components of Fund

S Imprisonment

e S
j— i -

—  — Disqualified as Trustee of a SMSF
s \Wind up Fund
e Appoint an Approved Trustee

— Increased Regulation
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AV Epdate.

R IRECENT survey conducted found

"'--

—_i.°' of trustees have low or low to medium
KIIOWIEdge of their obligations as trustee

""H--

= — 30% could not explain what the sole purpose test

e
i —_
e

- __::_ ~ Was
: — 15% of trustees didnt have an investment strategy

— 25% of trustees were not aware of the investment
restrictions that apply to acquiring assets from related
parties
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SEIEFPUIPOSE Jiest

SAQUESHON = What IS the sole purpose test
SEiindamental reason for the existence of
B SUper Fund

B s provide superannuation benefits to members on

retirement, or to members' dependants when they
die.

— PDual capacity of Trustee & Member

— Strict standard of compliance

® Requires exclusively of purpose .‘
— Higher standard than dominant or principle purpose Sz

Accountants and Business Consultants|
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SEIEFPUIPOSE Jiest

> Cogjige)/eigidlely

fﬁines
"Imprisonment

—Non-Compliance Status
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SEIEFPUIPOSE Jiest

) Mu¢ maintain a SMSF in a manner that
sompliesiwith the Sole Purpose Test at all
mes| taking into account:

-'H- =i

——— —Acceptlng contributions

= — Acquiring and Investing Fund assets
— Administering the Fund
— Employing and using Fund assets
— Paying benefits
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SEIEFPUIPOSE Jiest

J (“or sIUdIng that the Test has not been
Sfled

—=== Jhel lirustee negotiated for, or sought out a
S Denefit

---'— Iihe benefit influenced the decision-making
PIrOCesS

— [he benefit is provided by the SMSF to a
member / related party at the cost or financial
detriment to the SMSF _!

_...---—."
e
e

——
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SEIEFPUIPOSE Jiest

SEOEIldIng| that the Test has been satisfied:

BN ENBEnefit is an inherent or unavoidable benefit
,_-he Benefit is remote or insignificant
= The Benefit is provided by the Trustee on arm'’s

__.h:,_

s—
- -
—_

== |ength commercial terms

— AllF'the: activities of the SMSF are in accordance with
the covenants set out in section 52.

— All the SMSF’s investments and activities are
undertaken as part of or are consistent with a
properly considered Investment Strategy
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SUIENPUIPOSE Jiest

S NNIKEC O IRVESIMERL SIatETY.

SHESole Purpese; Tiest is particularly concerned with
JieWranlrlistee of a SMSE came to make an
NRAVEstmMeEnt, or undertake an activity.

A B Contravention of the sole purpose test is likely to

& ariSel I there is no retirement purpose behind a fund's
Investments.

— [f*the funds investments are undertaken as part of a
properly considered and formulated strategy and the
Investments comply with the arm's length and other
investment rules, it is unlikely to cause the fund to fail
the sole purpose test unless exceptional
circumstances exist.
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SISVACL Reguirementst

o Act T__onestly A all ' matters concerning fund

J r,ff SCibe same degree of care, skill and diligence
‘an ordinary prudent person in managing the
- Er'und

o Act in best interest of fund beneficiaries

e Keep money and assets of the fund separate
from other money and assets




-
=

«h
SISVACL Reguirementst

SECHoN 17A defines a SMSF
SWANIG TS a SMSF if:
=Nt has a trust deed that meets SIS Act

== H3s four or less members

e

— T
—

== Each member is a trustee/or director of corporate
=~ (rustee

— No member is an employee of another member
unless related

— No trustee / corporate trustee receives any
remuneration for services
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SISVACL Reguirementst

SNINdIVidUal tristees, must have at least
BWBRHUISEEES WO' also must be members
of Erleiitigle

— -
R

e
——— =
e

=
—
rd_‘
-

= %/ Single Member Funds
— Corporate trustee - sole director of company
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IVESTMENT: Strategy s

EMIMENRUSHEES' are required to formulate an
[VEstment strategy that regards the whole
giclimstances of the fund to include the

Bollewing under s52(2)(f):

' P
i

e B

ey i

— - —

i —

— —

—

= The risk involved in making, holding and
realising the asset and the likely return from the
funds investments having regard to the funds

objectives and cash flow requirements;
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IVEStment:Strategy

®. =k e omp05|t|on off the  funds Investments as a
wnrj JIRcluding the extent to which the
stments are diverse, or involve the fund
PEING exposed to the risks from Inadequate

RGjversification;

=§;"I'he /iguidity of the funds investments having
= regard to the cash flow requirements, i.e.
Pension phase; and

® The ability of the fund to discharge its existing
and prospective liabilities.
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IVESTMENT: Strategy s

SNifporant Whenformulatingl the investment
Shigte€gy that’ it meets the sole purpose test

Bproviding retirement benefits for members

—

EE
—

_f_:?”;;'_vestment strategy must be monitored

8 Penalties for not having investment strategy in
place
— Fund will be in breach of SIS Act (Reg 4.09)
— Fined, non complying status
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IVESUMENT RESLIHCLIONSH

BN OUSE ASSELS
) De; fictions onl lending and providing
s ancial assistance
ch|5|t|on off assets from related party
"i = Restrictions on borrowings

® [nvestments to be made and maintained at
arms length

® Trustees not to give charge over an asset
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liREelSse Assets

SAIRESSEL that 1S a leanito, or' investment 1in a
Blated party of fund, an investment in related
WilISE O asset subject to a lease, or lease
gliengement between trustee and related party

ST EXemptions:
=== Business Real Property (lease between trustee and
=~ related party)
— Widely held unit trust

— Property owned by SMSF and related party as tenants
in common that is not subject to lease between

trustee and related party
— Non geared entities
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JUSLEESUNUISE: -
St I heuse assets tormaximum of 5% of
maiket value of total assets at year end

BB prohibited from making or acquiring an in

s [fFexceed 5% will be a reportable breach

— o rectify, trustees must set out a plan to
dispose of the asset




e

2 S S.A INcltides two: provisions that restrict
WiEnra SMSE can provide loans to a related

v _t_y-

prohlblts funds from providing loans or financial

, _:-;—.'* assistance to a member of a fund or a relative

—

— Inrhouse asset provisions in Part 8 providing
loans to related entities

e SMSF Ruling 2008/1 provides ATO view of
lending restrictions
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Relged Parties

<

9N 66 61 SIS ACt pronipits trustee from
|r|ng assets firom a related party

Shinition of related party are members of super
- ;rr; id, relatives of the members and any
artnershlp, company or trust a member or
= relatlve controls

o' Exceptions
— Can acquire listed securities at market value

— Can acquire business real property (refer ruling
SMSFR 2008/D3)

— Non Geared Unit Trust

(\I
J )

':‘C'
CC

(
~

—l—l'.'
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i
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SEIIOWING

-

SESIVISEIMUSE NOt boriow except in limitea
slfieliStances:

B0 make a payment to a beneficiary - limited to 10%
of flnd assets and period must not exceed 90 days

to 10% of fund assets and the period must not
exceed 7 days

— Borrowing via the instalment warrant arrangement




| —
AnstEength.,

SNRVEStMENtS by fund must be made and
Ieiftained on aicommercial basis:

&= Plrchase and sale of funds assets must be at

i
e

— — {rue market value;

— Income from assets should always reflect true
market rate of return
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SonLHILUtIoNS LImIts

SAEBNIEESSIoNal Contributions

BC50,000 per year (transitional arrangement if over 50
5 100 000 per year up to 2012)

on concessional Contributions

— — — $150,000 per member per year or $450,000 over
‘ three years

— After 65 $150,000 per year provided pass work test

-—-"
=

® Pass work test over 65
— 40 hours in 30 days
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Coniglotiile]gBRgfies

J flr Smpleyed can claim a rull deduction
provided! they: satisfy

HI0%% rule (less thani 10% assessable income and
1 eportable fringe benefits is attributable to
= cmployment)
?Ej" “T'f contributions made in specie must be at
' market value (arms length)

— Risk of excess contributions - assessed greater than
transfer value

® Also, be careful of payments made on behalf @
super fund (contributions)
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EXCERSS Contrbutions

SEecessional - Excess Concessional

Coritriotitio)nisu ke e o)isiiber

S Eliessicontribution will be assessable toward non
iconeessional cap

B E0r fund to pay tax they need to have received

e

= authority within 90 days from date of notice;

—
—

—_ —"

—

— Fund has 30 days to pay tax;

— [f fund doesn't receive notice they can't release
money and individual would be required to pay tax
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EXEESS Contributions

SINEIIRconcessional- Excess Non
sonEESSional Contributions Tax of 46.5%

: ;-’:_ -uper Fund must pay tax

-
-

EE
—

*-*f*-f"— MUst receive authority within 21 days to
' release money to pay tax
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AGEESS'LO Bengfits

SWVINSENTIEEL Preservation’ age and condition of:
rele 66 to access benefits Reg. 6.01
—_: REtIrement
= Death

--'_:— Permanent incapacity

—
S—
—
— _
-
—
_I'.'
- —
—

=~ — Attaining age 65
— [ermination of gainful employment
— Jlemporary incapacity
— Severe financial hardship
— Compassionate grounds
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AGEESS'LO Bengfits

SANIONWIII pEnalise for'early access to super
SIREPOIEd as a breachi Inifiund return
SPEReltes for individual/member
ESEEUly assessed! in individual return and marginal tax rate plus
B medicare levy
B e Penalties for tax shortfall if not correctly reported

e

==~ Penalties for a trustee
i ® Jrustees can be disqualified

® Penalties of up to $220,000 and jail term of up to five years
for individual trustees, or fines of up to $1.1m for corporate
trustees
— Penalty SMSF - face non complying status - fund
taxed at highest marginal tax rate
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AGEESS'LO Bengfits

ligaIvidtal Bori Preservation Age

Before; 1 July 1960 55
011/07/60 to 30/06/61 56
— @1/07/61 to 30/06/62 57
= 01/07/62 to 30/06/63 58
01/07/63 to 30/06/64 59

After 30/06/1964 60




MAGEOLNE Based

BEEom) 19t September can no longer
eommence; allocated pensions and market

& linked pensions
= Minimum amount to pay based on age

=  — No Maximum

— Pension over 60 tax free
— Cannot add capital to account

— Deductible amount proportioned based on
percentage tax free




SN ElISILION Lo RELIFEMENT
—_:_ cOMmence pension from age 55 whilst
estillfwoerking and contributing to fund

&= Vaximum amount of 10%

e S
e

8 Convert Allocated to Account Based
Pensions (not classed as commutation)

— Need to be documented




PErcentadge: Factor

4%
5%
6%
/%
9%
11%
95 or more 14%
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FEIISIONS "
SRVisSImEcEmInImUnEGUIREMERLS = PERSION
IUSHIOE pald by cash

PNEONSEYUENCES Off Mot meeting minimum
ré’é irement:

B Flnd not in pension phase and pension

.-_"-'"--—

: ~ payment treated as lump sum
— Lump sum may be taxable
— Earnings in fund taxable
— Caution- TRIP not allowed to take lump sums
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PDEGIINENETILS

ScliNE pPaid to death benerit tax dependant and
ek dependant death benefit, or estate in
elg _rdance with SIS Act and trust deed;

EEESOITE Points to consider:

EE
—

=

== === 5 there a valid binding nomination in place;

_'__-_
—

=~ — What form is current benefit: accum. v pension;
— What are the taxation components;
— Is benefit being paid to death benefit dependant

— If paid as lump sum what assets need to be sold, o
transferred;
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PEG LI Benefits

SNANGEDENEaNt fior SUPERIaw PURPOSES)IS:

EANSPOLISE

~ r\ snild
SARNnRteErdependent

= A ny financial dependent

J ‘/r-. @eath benefit dependant for tax law purposes is

= eﬂned in I'AA 1997 Section 302-195 is a:

= — Spouse or former spouse;
— A child aged less than 18;

— Any person where an inter dependency relationship existed prior
to death;

Any person who was financially dependent on the deceased just
prior to death




.
DEDtTBEenetfits

<

S\ EIIttax dependant can only receive
BENENEIN fiorm of a lump sum and not a
Iy SIoNn

eath benefit paid to non tax
ant:

ot Components: - tax free
— Jaxable component: 16.5%
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ECONC Keeping

SIVAGSELSHIEI AR COKFECE NaME
S thuistees atfi name of super fund
eauire:
=AlINsank statements

= Holding Statements

— Dividend Statements
-~ — Tax Statements
— Invoices in relation to any expenses

— If purchase property
® Purchase documentation
® Transfer forms
e Title
e, Declaration of trust
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ECONC Keeping

SiuteEs i relation torlarge investments made
1 accordance with investment strategy

— [ pdated investment strategy

—

"
—

_=§:j_-_-—-_-— Records of change of trustees etc

— Updated Deed
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200 5z) ¢ Returns

o Nay TR QUESHIBNS

— rJ SIMISEThad financial" dealings With related parties
= ve I SPECIE contributions been made

HESISMSE lent money to members or relatives
=aVe investments been made on arms length basis

"
—

Has SMSE allowed access to benefits before
E_?Z:_‘“ fetirement

= — Have trustees paid themselves for services

— Have any of the trustees become disqualified during
the year

— Have, all assets been appropriately secured through
appropriate documentation as owned by the SMSF
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iieieiali Reports — Trustee

RESpoRSIbIlities™

SINIECE counting iECOKAS are to be kept inisuch a way as
ieRENEbIE statements and returns to be conveniently and

-'_jérly audited! (S35A(1)(d))

-'H-

ust ensure that the fund lodges a return with the ATO

'Wlthln the prescribed period:

— New Funds by 28 February
— Funds that did not lodge prior year by 30 June — due 31 October

— Most other Funds by 15 May

Penalty for contravention $5,500 up to $11,000
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ANEI™= Trustee Respensibilities™"

Avdols _l ent of an Auditor
o Jacily FEqUIres each! trustee to ensure that an
apreyedlalditor isiappointed for eachs year of income.

AppeIRtment must be made no later than 30 days before
SWENAUE date for provision of an audit report which is the

BEyAbeEfore the return is due to be lodged with the ATO

C—
— i
ey il

i —
— s—

& Compliance with Auditors request for Documents

s Pocuments must be supplied within 14 days of written
request by the auditor

Penalty for contravention — Imprisonment for 2 years
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AUEIOIFRESPONASIDIlItIESHE

SUIIPIE jon off Audit

>k 'uditor must give the report to each trustee of the
SRLyAWItnIn the specified period after the end of the
BWECITol income i.e. day before the return is due

e —=

"
—

-_-'ha—\_-._

— Penalty for contravention — Imprisonment for 6 months
and/or a penalty of $5,500

Note: The annual return to the ATO for 2008 requires
the date of issue of the audit report.
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WiEtis Audited?

IElGUAIt of a superannuatlon fund-has two
o ponents Peing:

—

jﬂe prevision; of an opinion on the financial statements

i
- ---
e—

_I'.'
—
—

o= Review of compliance with the Act and Regulations
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WilethsrAuaited?

Auclieo) ompliance, with the; Act includes; review, of:

— 5 r.Ucture of the fund (members/trustee’s etc.)

SSelEPurpose Test

-y el
-

: Ihvestment Strategy and Investment restrictions

— Contributions and Benefit Payments

— Adn;inistrative Obligations (record keeping, minutes
etc.
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SONUIEVENTIGNAS

sontraventions of the Act

ASNSH0N as practicable arter becoming aware of
rrw ﬂontraventlon the auditor must:

( Ltell al trustee of the entity about the matter

IWriting; and

| — ..-i" ¥
— ,_l.n--

(b) " the contravention is of such a nature that

it may affect the interests of members or
beneficiaries of the entity — tell the
Regulator (ATO) about the matter in writing.

—
=3
e
e—
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SONLIEVENTIONS

SN EWREUNAS (IEss than 15 months old) — all
eONLiBVENtions must be reported to the ATO

il

s Fo)j Other funds a materiality test is required as

—

= prescribed by the ATO

—
— -
— e F'_
—
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AviONReview. of Contrayentionssss

AYIOISUperannuation Compliance Resuilts to 31
DECEINDEIRZUUL

AL sJ]'t Contravention Reports
SROVE10,000 received
J SC'“ iectified when lodged

H
b "

i

ches reported

1Loans to Members and relatives (18%)

Assets not In the name of the Fund (16%)

In-house assets (14%)

Documents requested by auditor not provided (11%)
Borrowings (9%)

Sole Purpose Test (8%)

|
'llt
i
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r
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AU SMSES

S Of; SMF auditors

Sivancial audit are conducted well
somplignce review is not sufficient
IKIIeWIEddE of SIS deficient in some auditors

_ WSOMme are not ISsUing engagement letters or obtaining
representatlons

p——
—l—l'.'
P
-
—
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XA 0iifice Reviews

2007 fu ncialYear

r{er_ne‘ _.ed complying status from 4 funds
piEgUalifiedt9 trustees
vvr i Up 4 fiunds
epted 72' enforceable undertakings from trustees to rectify breaches

Expect to review around 7% of approved auditors on an annual basis

Review to include examination of working papers of one to three self
managed superannuation funds

Minor breaches to be subject of ATO phone audit

Funds with significant breaches will be subjected to a detailed
Investigation




